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Dear Maureen,

Public Consultation on New EIA(Agriculture) Regulations

Northern Ireland Environment Link (NIEL) is the networking and forum body for non-
statutory organisations concerned with the environment of Northern Ireland. Its 41
Full Members represent over 82,000 individuals, 265 subsidiary groups, have
an annual turnover of over £38 million and manage over 230,000 acres of
land. Members are involved in environmental issues of all types and at all levels
from the local community to the global environment.

These comments are agreed by Members, but some members may also be providing
independent comments as well.

1. Welcome for the Consultation
We welcome the publication of the Consultation and the opportunity to make
comments. We encourage the Department to actively engage stakeholders as we
believe that such an approach will help deliver better policies and regulations.

Environmental Impact Assessment (EIA) has failed to protect the environment
against the significant impacts of development to the degree that it was hoped it
would. To a large extent this has been due to poor implementation of the Directive
but also because of the conflict of interest that currently exists by having the
developer commission the consultants that conduct the assessment. While
thresholds have an indicative role to play there must be a mechanism to allow the
assessment of smaller projects that may result in significant environmental impact. In
this way, and by adopting a wide interpretation of significant, the Department would
be following the precautionary principle that is integral to sustainable development.

The amendments may result in the requirement for more screenings and EIAs to be
conducted, but this will only be positive if they are conducted in a robust and full
manner. The Department should take steps to ensure that only high quality EIAs are
accepted to satisfy their requirements and there should be an independent evaluation
of a proportion of EIAs to ensure quality and consistency.

2. Threshold Setting (Question 1.1)
We fully support the criteria (detailed on p21) which must be met in setting thresholds
as described in the ruling of the European Court of Justice (ECJ). We particularly
welcome the requirements to:

. Set thresholds not too high (this will be discussed further below);

. Introduce screening notices

. Take into account the cumulative impact of small projects.
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However, we are still concerned about the extent to which the new system is being
applied. We believe the recommended thresholds are too high, the screening notices
will be underused and there is limited information as to how the Department will track
and restrict cumulative impacts. The consultation document should contain more
information on how the new system will be operated in practice.

3. Screening (Q. 1.2 - 1.4)
Screening notices could potentially add to the efficiency and effectiveness of
environmental protection. It will only deliver on its potential if there is a duty (rather
than a power) to issue screening notices when and where there is potential for
significant impact on the environment.

The consultation document currently states that screening notices should be used
sparingly and only when significant effects may be likely on all of a particular site. We
disagree fundamentally with these statements; screening notices should be used as
required and the precautionary principle would suggest that the burden of proof
should be on those who claim there will be no significant effects. It is acknowledged
that Northern Ireland has fallen behind in its site designation duty and screening
notices could be used as an interim protection measure. They should be used in a
proactive way, Le. appropriate authorities (the EHS and eventually a new EPA should
have authority to place screening notices) should identify sites where projects will
potentially have a significant effect rather than waiting to become aware of potentially
damaging work or for significant cumulative effects to become obvious.

The sanction for ignoring a screening notice should be the same as for other
breaches of the regulations. The effectiveness of the new EIA requirements will be
seriously undermined unless adequate sanctions are provided for failure to comply
with all relevant stages of the process.

4. Restructuring Projects (Q. 2.1 - 2.10)
The list of projects appear appropriate but a caveat should be placed that screening
notices will be used to assess any restructuring project which has the potential to
have a significant impact on the environment, with particular consideration given to
landscape protection and enhancement. We agree with the logic of splitting linear-
based and area-based projects.

The new entry test system helps to explain the new regulations to farmers but the
proposed thresholds (even the low options) are set much too high. The Department
justifies its argument for increasing thresholds on the reduced risk of projects taking
place because of the existence of agri-environment schemes (AESs), economic
incentives and other socio-economic changes in agriculture. We feel this is missing
the point. AESs are voluntary and essentially so is cross-compliance, therefore, there
is a need to have a regulatory framework that compliments these systems and
addresses the potential that a small number of individuals may proceed with projects
despite the signals to do otherwise. The requirement to screen on a case-by-case
basis does not necessarily mean that all projects will require a full EIA; it merely
follows the precautionary approach and provides an opportunity to collate available
data and opinion.

Low thresholds will minimise the burden on all appropriate authorities to use
screening notices proactively. In addition, the economic signals from other schemes
will result in fewer farmers considering restructuring, further reducing the
administrative burden.
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We believe the thresholds should be set at a level that reflects the scale of farming in
Northern Ireland. The Department's own figures state that the average farm size in
Northern Ireland is 38 hectares but the lowest threshold option for area based
restructuring is 50 hectares. It seems inappropriate that entire farms could be
restructured without any environmental assessment. We feel that the threshold
should be 12.5 hectares (a quarter of average farm size) of non-sensitive land and
2.5 hectares of sensitive areas. Linear based projects should have thresholds of
0.5km for non-sensitive land and 0.1km of sensitive areas.

Sensitive areas should include ASSls, Natura 2000 sites, AONBs, proposed National
Parks, common land and ESAs. For justification for there inclusion the Department
should refer to their designation information.

While we acknowledge that projects conducted under AESs have the potential for
environmental benefit we do not feel that they should all enjoy an exemption from the
regulations. Any large scale project has the potential to do damage if inappropriately
planned and delivered, therefore the project may benefit from the process of EIA and
any mediation requirements it develops. We support higher thresholds for these
projects; possibly at the levels identified as the higher option in the consultation.

5. Review of the EIA (Uncultivated Land and Semi-Natural Areas (UL&SNA»
Regulations (Q. 3.1 - 3.3)

We agree that there are strong signals currently being sent to farmers via CAP
reforms, through AES funding in particular, to maintain UL&SNA, however, we do not
accept that this warrants a relaxing of the regulations to any great extent. The main
reason for relaxing the rules seems to be to lower administrative costs but we would
argue that the lower number of applications (as farmers react to the economic
signals) will lower these costs.

We agree with the principle of thresholds supported by a duty to issue screening
notices as required, however, thresholds must be set low and screening notices must
be issued proactively. The new regulations must be better enforced than the current
regulations are.

The suggestion to exempt AES field margins is not justified as we do not believe that
the screening process will act as a significant deterrent to farmers joining such
schemes.

6. Changes to the EIA UL&SNA rules (Q. 4.1 - 4.8)
The definitions of uncultivated land and semi natural areas (if the species test is
used) are appropriate. The definition of "intensive agricultural purposes" should be
clarified to reverse the effect of the Queens Bench DC ruling should DEFRA's appeal
to the House of Lords prove unsuccessful. Cultivation should be interpreted as
activities that physically or chemically disrupt soil and activities that change the flora
of the land(e.g. sowing).

The threshold levels should be set low; 3 of the 8 screening applications received
from 2002 - 2006 for areas under 0.5 hectares were found to require an EIA. The
concern should be in catching as many of the cases that may require a full EIA rather
than how many acceptable applications were screened. We suggest that the
threshold should be set at 2 hectares for non-sensitive land. However, there should
be no threshold for sensitive areas, Le. all applications should be screened, until it is
shown that the area of UL&SNA has been shown to have increased considerably.
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Screening notices should be used when important areas are identified outside of
recognised special areas.

The changes in the enforcement mechanisms are appropriate and necessary to
underpin the effectiveness of the EIA regulations. The practical problems in detecting
breaches of the regulations are referred to in the consultation, and would dictate the
imposition of 6 month time limit for prosecution, running from the date of discovery of
the offence, not its commission.

We thank you for the opportunity to make these comments. We hope that you find
them helpful and that they will be incorporated into your thinking. If you would like to
discuss them further please do contact us.

Yours sincerely

./
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Prof Sue Christie
Director
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